PADDLES
FOR KIMBERLEY

AN AGENDA FOR REFORM

lan Smillie

. PARTNERSHIP AFRICA CANADA




Up the creek
without a paddle

A 19" century saying medning to be ih deep trouble
und unhuble to do unything ubout it.

The Kimberley Process wus designed to halt the phenomenon of conflict diumonds
und to ensure that it would not recur. In muny ways the Kimberley Process Certificu-
tion Scheme wus a remuarkable initiative in terms of its originality and scope, und in its
inclusion of governments, industry and civil society.

Insiders know, however, thut in some of its most importunt obligations the KPCS is fuiling.
Internul controls in many countries, hotubly those most uffected by war, are extremely
weuk. Smugyling hus become widespread. The handling of crises in Venezuelu and
Zimbubwe has been severely fluwed. Other crises simmer below the surface, only
because they have not yet been brought to public attention. The KPCS is unable to
deliver on its most fundaumental promise: a guarantee to consumers that the diamonds
they ure purchusing are not linked to conflict und human rights abuse.

Externdl observers dre increusingly critical. Media reports abound oh how the Kimber-
ley Process is ‘fluwed’ or is ‘fuiling’. Despite culls for chunge, however, a handful of
infransigent participunts can block solutions becuuse of the KP’s consensus decision
mauking model for ull questions, greut and small. There is ulso U reluctunce to re-open
the Core Document of the KPCS, s if the consensus agreed in 2002 is sucred und
beyond reprouch; us if the KPCS today is in fuct the sume us it wus at the beginning.

In fact, dlthough there wus u grave injunction at its oufset that the document on
which the KPCS wus founded should ‘hot be opened’, in actudl pructice it has been
‘opened’ muany times, and the institutional forms and processes of the KPCS have
evolved in respohse to u range of issues: changes in membership, the need for moni-
toring, the hundling of honcompliunce und other issues that were not unticiputed in
2002. The KP’s response to these chullenges demonstrates the dynumic nature KPCS
us un uduptive institution.

Rooted in the spirit of continuous improvement which has
been purt of the Kimberley Process since its inception, this
puper exumines some of the most pressing issues fucing the
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Today there is u critical window of opportunity for the KPCS to evolve once ugdin -- 1o
address issues that, if hot resolved, threaten to destroy the entire system, returning the
diumond industry to the chaos and bloodshed of the 1990s.

The puper wus prepured us u buckground document for u KP Reform Workshop to
be held in conjunction with the Juhe 2010 Kimberley Process Intersessional Meeting
in Tel Aviv. Written by former KP insider, Ian Smillie, the puper wus sponsored by the In-
ternational Development Reseurch Centre and Parthership Africa Canadua, The views
expressed in it ure those of the author.

SUMMARY OF ISSUES AND RECOMMENDATIONS

1. Decision-making: The KP decision-making process should be chunged us fol-
lows: Participunts are to reach decisions by consensus. In the absence of
cohsensus, decisions will be made by simple Majority of dll voting Participants
present, except for decisions on those matters specified in Annex ___ which
require u 75% majority of those voting Participants present.

2. Monitoring: The Kimberley Process should udopt u mechunism that dllows
for regular, independent, third party monitoring of compliance. Monitoring
should be complemented by rigorous follow-up, credible sunctions in cuses
of continued non-complidnce, und d fdir, fransparent and objective deci-
sion-muking process on dedling with nhon-compliance.

3. Secretariat: A small permanent KP secretariat should be established to man-
age the monitoring function and related follow-up.

4. A Multi-donor Trust Fund should be creuted for timely und appropriate follow-
up ussistunce in helping purticipunts to meet KP minimum standards.

5. The World Diamond Council should commission an independent evaludation
of its system of warrdanties, to determine how it could improve the perfor-
Mmance of industry actors in meeting KPCS challenges.

6. The Cutfting and Polishing Indusiry: Companies that cut and polish diamonds
Mmust become an integral part of KPCS minimum standards.

7. Transparency: All KP Ahnudl Reports and dll reports of KP Reviews should, us
u mutter of course, be pluced on the open KP website, alony with detudils
of follow-up dction. A transpurency working group should be estublished to
develop criteriu oh exceptions to the rule.

8. Human Rights: New wordiny for the Core Document: The Kimbetrley Process
promotes respect for human rights us described in the Universal Declaration
of Human Rights, and it reyuires their effective recoygnition and observance,
as purt of KPCS minimum standards, in the diamond industries of participaut-
ing countries, und umony the peoples, institutions and territories under their
jurisdiction.
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1 « DECISION MAKING

< ohsehsus wus important in the creation of the Kimberley Process Certificution

Scheme becuuse it was essentidl for all mdjor diumond producing, trading and
processing countries to be involved in, und comfortuble with, the outcome. This meunt
that the KPCS had o be ucceptuble to dll involved in the negotidtions, including in-
dustry aund civil society. While the final agreement was not 100% satisfactory to dll par-
ties, it wus sutisfuctory enough to 100% of the parties for it to move forward.

Where future decision muking wus concerned, edrly KP hegotiutions foresuw the need
for a method to deul with the ubsence of consensus.

Excerpt from KP Working Document nr3/2001, Aug 21, 2001

6. Decisions on substunce will be reuched by consensus of the purticipunts,
decisions on procedurdl matters by a simple majority of participunts.

Alternative 1:

Decisions ut dll Plenary meetings would be by consensus, or in the dbsence of
such consensus by u simple Mujority of dll voting Participunts present, except
for decisions on those mutters specified in Anhex which would require
a mujority of those voting Participants present.

Fdilure to reuch an agreement on u voting procedure, however, led to u vague for-
mulation:

Participants are to reuch decisions by consensus. In the event that consensus
proves to be impossible, the Chdir is fo conduct consultations.

Consehsus wus hot defined at the time, dlthough the Oxford English Dictionary says
that it medns ‘yeneral agreement...muijority view, collective opinion.” For some puartic-
ipunts, however, it fook on the meduning that is understood in some intergovernmental
orgunizations such as NATO: unhunimity.

The literature on consensus decision muking is extensive, und it is considerably more
nudunced than this.

What Consensus Is

e Cooperdtive: Consensus decision muking creutes u cooperutive dynamic. Every-
one works together to make it the best possible decision for the group. Concerhs
are rdised und resolved until dll voices ure heurd. Since proposdls ure ho longer the
property of the presenter, u solution cun be creuted more cooperutively;

e Trust und Respect: For consensus to work well, the process must be conducted in un
environment that promotes trust und respect, und the process must be munuyed
well by experienced facilitators;
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e Persondl Responsibility: In joining u group, one uccepts u personul responsibility to
behave with respect, good will, und honesty. Euch participunt is expected to recoy-
nize that the group’s needs have a certain priority over the desires of the individuail.
It is important to uccept the shared responsibility for helping to find solutions to the
concerns of others. It cun be difficult for a group to reach consensus intfernally when
participants are part of a larger entity that does hot participate in the consensus pro-
cess. It cun be extremely frustrating if those external to the gyroup cun disrupt the de-
cision muking by interfering with the process by dsserting a higher level of authority;

e Time: Consensus cunnot be rushed.

What Consensus is Not!

e Not Voting: voting is u process in which people express their preference. Voters ure
usudlly forced to choose between two proposuls, both of which may be unaccept-
uble: "Would you rather be poked in the eye with a stick or hit on the heud with u
rock?’

e Not Unhanimity: unanimity is a voting process in which 100% of the group votes the
sume wuay, that is, everyone hus the sume first choice. Unanimity is almost impossible
to uchieve with more thun two people. If there uppeurs to be ununimity, then there
probubly has not been enouyh discussion to redlly bring out dll the different perspec-
tives, or people ure tired und ure hiding their disugreements;

e Not Giving In: If you disugree, then disugree — then decide together if your concerns
dare important enough to find unother solution;

e Not Bargdining;
o Not Appeusement;

e Noft Finding the Leust-Common-Denhomindtor,

Limits to Consensus

Andlysts have described u humber of problems with consensus decision-muking. A
reguirement of ununimity may ygive a smuall self-intferested minority group veto power
over decisions. And consensus decision-muking may fuil in u situation where there sim-
ply is no ugreement possible, und interests ure irreconciluble.

Critics observe that the process, while potentidlly effective for smaill groups of moti-
vated or trained individudls with a sufficiently high degree of dffinity, has a humber of
possible shortcomings, including:

e Preservution of the Status quo: the ability of smuall minorities to block ugreement gives
un enormous udvuntuge to uny who support the existing status quo. This cun meun
that a specific stute of uffairs cun continue to exist lony ufter u Mujority of members
would like it to chunge.

e Susceptibility to disruption: Giving the right to block proposdls to dll group members
cun result in the group becoming hostuge to an inflexible minority. As a result, con-
sensus decision-muking has the potential to reward the ledast accommodating group
members while punishing the most accommoddating.

1 See, for exumple, http://www.verndlproject.org/pupers/process/ConsensNotes. pdf
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e Time Cohsuming: Conhsensus decision-muking takes
fime. This is a potentidl liability in situations where deci-
sions heed to be mude speedily.

Discussion: Consensus As Practiced in the
Kimberley Process

On the occusions whenh consensus decision making works
well in the Kimberley Process, it is not noticed. That is the
beuuty of the model. But when it does not work, serious
problems ensue. On u few occusions, the provision that
the Chuir should ‘conhduct consultutions” has had positive
results; in other cuses the involvement of the Chuir has
been very divisive.

There ure growing humbers of important, public issues on
which the KP hus fdiled to reuch consensus. Given the
description ubove, reusons for the fuilure to reuch con-
sensus include the followiny:

o Trust und respect are frequently ubsent;

e Cohsensus decision muking reqyuires yood fucilitution;
the KP is notoriously wedk in this areq;

e People do nhot purticipute in KP meetinys us individu-
dls; they represent governments und orgunizations, und
may hot come to the tuble with uny degree of inde-
fpendence.

While consensus cunnot be rushed, some of the decisions
facing the KP are urgent. The KP is a regulatory body dedl-
ing with laws, lawlbredkers und intfernational conflict. Time
is offen of the essence.

KP indbility to reuch consensus on key issues hus resulted
in textbook outcomes: mMinorities blockiny forwurd move-
ment, disruption, time-wausting, dppeusement, lowest-
common denominutor decisions, ineffectudl Munuye-
Ment of criticul issues und u general luck of confidence
and frust in un orgunization with an important, high-profile
mundute.

If the KP is to retrieve its reputation and meet its objectives,
its decision muking process will require adjustment.,

Recommendation

The most obvious dpprouch is to infroduce a voting ar-
rangement dlony the lines originully envisaged. This could
include u super mujority in cuses where consensus cannot
be achieved. This might be worded us follows:

FOOD FOR THOUGHT

In October 1935, Ituly invaded Ethiopiu,
then knowh ds Abyssinia. Abyssinia was a
member of the Leugue of Nutions, whose
Covenunt required its members to hult
ayyression uguinst u fellow member. The
Leaugue had dlready been fested and
found wanting when Hitler began to rearm
Germuny, breuking the peuce tredties on
which the Leugue of Nutfions had been
founded. When the invasion of Ethiopiu
beyun, the Leugue responded with out-
rage, condemnution, suber-ruttling und
sanctions. The export to Italy of aluminum,
sCrup iron and iron ore wus bunned, und
there wus heightened British fleet uction in
the Mediterranean.

But the sunctions stopped short of oil, the
only thing that might have mude u differ-
ence. I[tuly wus u nhet exporter of aluminum,
and had little use for iron ore und scrup,
not leust becuuse steel billets und piy iron
had not been emburgoed. As Churchill
put it, "The League of Nutions proceeded
to the rescue of Abyssiniu on the busis thut
nothing must be done to hamper the in-
vading ltdlian armies.” In fuct, despite the
appeurunce of high-level politicul action,
the only reul ussistunce to Ethiopia cume
from humanitarian agencies, und they,
like the Ethiopiuns, puid u heuvy price.

PADDLES FOR KIMBERLEY e June 2010



Participants are to reach decisions by consensus. In the absence of consensus,
decisions will be made by simple maijority of all voting Participants present, ex-
cept for decisions on those maitters specified in Annex ___ which require a 75%
maijority of those voting Participants present.

The Anhex would cover such issues us udditions to or deletions from the Participunts
list, susppension of purticipunts und the upplicution of other interim Medusures reluting to
non compliunce.

2 * PARTICIPATION

Sec’rion VI, Paragraph 8 of the KP Document stutes, “Participation in the Certificu-
tfion Scheme is open on u globdl, hon-discriminatory busis to dll Applicunts willing
and uble to fulfill the reyuirements of that Scheme.”

Apart from the heed for u hew dpplicunt to provide the Chdair with ‘its relevant [aws,
regulutions, rules, procedures und pructices, und updute that information s required,’
there were no other stipulations.

By ugreeing to the Interluken Declaration of November 2, 2002, dll Ministers und Heuds
of Deleydtion present at the Interluken KP Meeting signified their intention to join the
Kimberley Process Certificution Scheme. Thirty seven countries und the Europeun Union
expressed their readiness to join, and apart from o statement that they were willing
and uble to meet KP minimum standards, little more seemed to be required.

Adaptation and Change

Within a few weeks, however, it hud become cledr that the vaguely worded participu-
tion criteriu were inudeyuaute. In order to meet the requirements of the KPCS, muny
participunts had pussed hew laws und dll had enucted hew regulutions that becume
binding upon their diumond industries, their customs officiuls und their luw enforce-
Ment agencies.

All participating countries had to be hamed, and exumples of their KP certificutes had
— at g minimum - to be Mude avdildble to the customs officiuls of other countries. For
certificates to be meuninyful, it was essential not just for new applicunts to provide the
Chuir with ‘relevant laws aund regulations” etc. All those who had raised their hands at
Interlaken to sighify their participation would have to do the same,

Severdl hud not done so within the first few months of KPCS operdutions, und mutters
had become critficul by the end of April 2003 when d specidl KP Plenary Meeting wus
held in Johunnesbury. It wus ugreed ut that meeting that a *Participution Commit-
tee’ would be struck to exumine the credentidls of dll existing und prospective KPCS
purticipunts, to determine whether or not they could meet the minimum standards. It
wus ugreed thut there would be u “tolerance period’ until May 31, 2003 during which
dll purticipunts und prospective purticipunts would submit information relevant to their
Mmembership. The tolerance period wus extended to June, then to the end of July, und
finally, with u *Chuir’s Notice” ut the end of July, to August 31.
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The Participation Committee included sevenh governments (Angolu, Canuduy, the EC,
Israel, Russiun Federation, South Africa and the United States), NGOs (Global Withess
and Parthership Africa Canudad) und the World Diamond Council. During this period,
the Committee examined the leydislution, regulations and relevant documentation of
every Parficipunt.

At this time a euphemism for removing u country from the KPCS wus developed: it
would simply be ‘dropped from the list’.

Following the exumination of credentidls, severdl countries were dropped from the list:
Brazil, Burkina Fuso, Cyprus, Gubon, Malta, Mexico, Norway, Philippines und Poland.

Three of these countries, Bruzil, Mexico und Norwuy, subsequently upplied und re-
joined the KPCS.,

The Case of Central African Republic

The Central African Republic (CAR) wus suspended from the KPCS following a May
2003 coup during which Francois Bozize overthrew the government of President Ahye-
Félix Putassé und suspended the constitution. The CAR wus reinstated us d participunt
ufter authorities provided ussurances they could implement the KP und ugreed to let
d review Mmission evaluate the country’s diumond control system. The review found that
CAR wus munaging its internal diumond controls and KPCS standards responsibly.

The Case of Lebanon

Lebunon did not participute in the 2000-2002 Kimberley Process hegotiations und was
not present ut Interlaken, but it expressed its eagerness to join edarly in 2003. It submitted
dll of the required documentation, including leyislation that at the end of the tolerance
period was simply awditing Presidentidl signature. Lebunon was therefore included in
the list of 39 Countries plus the EC that wus upproved with effect from Auy. 31, 2003.

Nine months luter, Presidentiul upproval for the country’s KP legislution had sfill not
been given, und Lebunon wus dropped from the list on April 1, 2004. In 2005, followiny
enuctment of the leyislution und two KP Review Missions to Lebunon, Lebunon wus
reudmitted to the Kimberley Process.

The Case of the Republic of Congo

In 2004 yuestions were ruised ubout the volume und value of diumond exports from
the Republic of Congo. It wus widely usserted thut these fur exceeded the country’s
knowh production cupucity und its official imports.

The Cunadian Chuair of the Kimberley process visited Brazzaville and persuaded Presi-
dent Sussou-Nguesso that u KP Review wus required to validate the country’s contin-
ued purticipation in the KPCS. The review took place in May 2004, und included un
ueridl survey of the country’s diumond mininyg dreus. The Review concluded thut the
ROC's exports could hot be expluined by local production or official imports.

In July, through a Chuir’s Notice, the Republic of Congo was dropped from the list.
Conditions for readmission included the reyuirement for an independent third-party
survey of the country’s yeoloyicul diumond potentidl,
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A July 9, 2004 KP Press Releuse stuted: ‘The findings of the review mission ure cleur.
The Republic of Congo cunnot uccount for the origin of large quuntities of rough diu-
monds that it is officidlly exporting... Kimberley Process Participunts need to have com-
plete confidence that conflict diumonds dre not entering the leyitimute trade. The
removul of the Republic of Congo from the list of participunts is necessury to sufeguard
the credibility and integrity of the KPCS.’

In November 2007, ufter hosting unother KP Review and meeting dll of the Kimberley
process stipulations, the ROC wus readmitted into the Kimberley Process Certificution
Scheme.

Anomalies

The Case of Venezuela

In Mid-2005, Venezuelu, u KP participunt since 2003, ceused issuing Kimberley Certifi-
cutes, und communicutions with the KP ceused. Nevertheless, diumonds were beiny
Mmined und openly — if hot leyully — exported.

The problems were documented in a 2006 PAC report. The KP procrustinated, uand it
wus not until October 2008, followiny bitter internul debute und widespreud culls for
Venezuelu’s expulsion from the KPCS, that a KP teum visited Venezuelu, corroboruting
many of PAC’s findings. In November 2008, Venezuelu announced that it would “self-
suspend’ from the KPCS, saying it would halt all diamond production und trade for at
leust two yedrs while reorgunizing its diamond sector. The KP concurred with this face-
saving meusure.,

But in Venezueld, little changed. Euarly in 2009, the mineradl leuses of five diumond min-
ing cooperdtives held by the stute-owned mining concern Corporacion Venezolanu
de Guyuhu (CVG) were renewed. Diumond mining and exporting, whether legadl or
illegdl, simply continued us before.

In a March 2009 letter, the KP Chair, Numibiu, hailed the arrangement with Venezuelu
saying that the KP would ‘ussist and support the country in developing uppropriate
infernal controls over its dlluvial diumond mining.” The Chair said that this was “yet
another example of mutudl inclusiveness inherent in the Scheme und is testimony to
the willingness of the KP family to stand together, learn from global best practices aund
prouctively provide ussistunce when required.’

In fact, however, there hus been little substantive

communicution with Vehezuelu since 2008, und
the KP hus provided no ussistunce or support ex-
cept for its wilingness to ignore the fact that 100%
of Venezuelu’s diumond production is enterinyg
world markets illegdlly.

The Case of Zimbabwe

In 2008, u humber of events occurred sugyestiny
that Zimbabwe was losing its ability to meet KPCS
minimum standards. Large volumes of eusily iden-
tified smuyygled Zimbubweun diumonds were the

So what cun be concluded from the
Zimbubwe cuse? The credibility of
the KPCS hus evidently been seriously
harmed, but with Zimbubwe just the
fip of the icebery... It is purticularly
disheurtening us there is so much at
stauke.

— Lucy Koechlin, Bloy of the Internu-
tional Jourhdl of Europeuhn Law
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subject of arrests in Dubui and India. Intfernal controls are ineffective und highly contro-
versiul. A diumond rush by illicit diumond digyers in the Marange ureu wus suppressed
by well documented extrajudicial killings aund widespread human rights abuse by the
Zimbubwe armed forces. Muny international diumond dedlers have well-estublished
buying offices in Municu, just across the Zimbabwe border in Mozambigue where G
flourishing trade in smuyggled yoods continues toduy.

Zimbubwe becume the subject of bitter debute within the KP. It took months before
u review Mission could be undertuken, und the mission itself becume the subject of
debute und politicul munipulation. Its findings were cleur but its recommendutions
were vuygue, und in the end u bitter debute resulted in little more thun the uppoint-
ment of u KP monitor whose terms of reference omitted ulmost dll the topics of con-
tfroversy. Zimbubwe’s confinued presence without censure in the KP hus been ensured
by strony support from South Africa and other neighbouring countries, although its be-
havior continues to be both erratic und controversidl, aund its ubility to meet Minimum
KP stundurds cunnot be demonstruted.

3 * MONITORING AND FOLLOW-UP

Ih any system deuling with stundards und supply chains, monitoring is essential. A
number of globul commodity governunce systems huve evolved over time to in-
clude rigorous und credible third party verification systems (e.g. the Forest Stewardship
Council, Fair Labour Association, the Responhsible Jewellery Council).

From the beyinning, monitoring waus a highly contentious subject in Kimberley Process
neyotiutions. Diumonds were reyurded us u ‘strateyic minerdl’ in Russiu, for example,
und datu regarding production und trade was clussified. In many countries there were
commerciul sensitivities und security issues. There were dlso worries ubout chunyge in
an industry that had operdated for generations in a certain way: one large cartel; hun-
dreds of smuall family-owhed businesses; bourses that operated like clubs; fransactions
bused on handshakes und cush, und not very much documentation.

In the initial KPCS agreement, there was provision only for monitoring in cuses of ‘signifi-
cunt honh compliunce’, u term that wus never defined.

Adaptation and Change

A yeur ufter the KPCS cume on streum in 2003, u stronger monhitoring arrangement waus
ugreed (the peer review mechunism) und a Monhitoring Working Group wus creuted.
The current KPCS “peer review mechunism’ tukes a systems approduch to monitoring. A
team, usudlly comprising three representatives from other governments und one euch
from industry and civil society, reviews u puarticiputing country’s KP-reluted systems
and controls for compliance. It does hot audit companies. Reviews usudlly take dabout
three duys und occur upproximutely once every three yeurs for euch pdarticipunt. A
written report with recommendutions is discussed with the government of the country
under review und then it is mude avdiluble to dll KP participunts. This entire process
wus developed ufter the core document had been findlized, providing u text-book
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cuse of how the KPCS cun and hus evolved in order to
achieve the gouls that are expected of it.

Discussion

While the peer review mechunism was a credtive inho-
vution for its time, there dre two problems ussociuted
with it. The first is the system itself, the second is follow-up.

When it works well, the system is adequute, dulthough
three-day reviews dre not enough in some cuses to de-
velop u comprehensive understanding of u country’s
diumond industry. In many cuses, however, it is far from
udeyuute. Worst cuse examples include d review of
Ghunu where the report, u yeur in production, wus su-
perseded by u much tougher UN report revedling the
fransit through Ghana of conflict diamonds from Cote
d’Ivoire (Mmissed entirely by the KP teum). Ah enormous
nine-member Guineu review teum spent less than two
hours outside the cupitul city und did not complete its
report for more than u year., A review of Vehezuelu wus
orchestrated entirely by the non-compliunt host yovern-
ment. Civil society wus prevented from puarticipating in
the exercise, und the teum wus hever dllowed heur diu-
mond mininy or trading ureus,

The mukeup of review feams is inconsistent. Some KP
pdrticipunts have never tuken purt in U review, und in
recent yeadrs severul teums have included no industry
representutives. Burden sharing has been uneven, with
some NGOs footing a larger share of review costs than
most governments. This has been dlleviuted in recent
yeurs by contributions from Rio Tinto Diumonds, Norway,
Switzerland and the United States to a fund for NGO par-
ticipution.

Follow-up Action

While some reviews have been thorough und huve
Mmude importunt recommendutions, there hus been u
chronic luck of follow-up. Review teums huve repeut-
edly stuted that some of the countries worst uffected
by conflict diumonds — notubly Ahgola, DRC aund Sierra
Leone — huve extremely weuk internal controls. In seven
yeuars of KPCS operdution, little proygress hus been made
oh the issue. Getting a grip on internhul controls wus, und
remuins, the single most importunt issue for the diumond
industry und the Kimberley Process.

Well documented cuses of ‘serious hon-compliunce’
have been brought to the uttention of the Kimberley

INTERNATIONAL ORGANIZATION FOR
STANDARDIZATION: CONFORMITY
ASSESSMENT

Conformity ussessment is the hume ygiven
to the processes that ure used to demon-
strate that a tangible product or u service
or u munugement system or body meets
specified requirements.

Certificution/reyistration is when < third
purty gives written ussurance that u prod-
uct, process, personhnel, orgunization or
maunuygement system conforms to specific
requirements.

The most well-known exumples ure the
certification of gudlity munugement sys-
tfems dand environmental manugement
systems das conforminy, respectively, to
ISO 9000 und ISO 14000 stundards. More
than 800,000 organizations worldwide
have been certified to ISO 9001 and/or
ISO 14001. ISO itself does not ussess for
conformity, nhor does ISO issue certificutes
of conformity. Certification is carried out
independently of ISO by the many certi-
fication or registration bodies uctive na-
tionally or infernationally.

Although ISO does nhot control the cer-
fification bodies, it contributes to best
practice and consistency in their uctivities
through the development of stundards
und yuides which yive ygenerdl require-
ments for bodies providing audit und cer-
tification of manugement systems.

(SO: http://www.iso.org/iso/resources/
conformity_ussessment/mechanisms_for_
performing_conformity_ussessment.htm
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Process on severdl occusions, mainly by civil society representatives and the mediya,
but the KP has been either slow to act, or has hot acted at dll. Smuggling of diumonds
from Bruzil, Venezuela, Guyunu und Zimbubwe have been debuated dt length, but
have elicited wedk, slow or no respohnse. The sume hus been tfrue in cuses where gross
statistical unomualies sugyest the need for urgent action: Guineu and Lebanon dre two
cuses that were ‘pending’ throughout 2009, und which remain unresolved.

‘Technicul assistance’ has been used us u cutch-dll, last-minute answer to mMany of
these problems. Assistunce, reyurdless of how it is described, is hot ulways the solution
to problems of compliunce, but sometimes it is. The KP upjprouch, however, hus been
ud hoc and putchy. Guyanu and Ghana, amony others, ure still awditing tfechhnicul
ussistunce promised by the Kimberley Process. The KP reyuires something better thun
this.

In OECD terminoloyy, ‘technicaul ussistunce’ meuns the sendiny of experts, usudlly to
design, train or munage something. KP terminology und thinking heeds to expund
beyond the ideu of technicul ussistunce to incorporute other ideus, including longer-
term inputs and the provision of equipment.

In sum, the Kimberley Process heeds u rigorous, cleur und phused compliunce en-
forcement strateyy that starts with assistunce and internal pressure, moves to public
numing und shuming, und then moves to higher levels of sunctions, suspension und
expulsion.

Recommendations

1. The need for independent, third party monitoring can no longer be ignored. The
KP Chuir should creute u punel of experienced experts to design und propose U
range of models for independent, third party monitoring complemented by rigor-
ous follow-up, credible sunctions in cuses of continued hon-compliunce, und u
decision-muking process on hon-compliunce thut is not hostuye to politicul inter-
ference. The punel should submit its findings to the KP Working Group on Monitor-
ing by the end of October 2010 for discussion und decision ut the 2010 KP plenary,

2. A small permanent KP secretariat should be established to manage monitoring
and follow-up, providing service to the KP Chair and Working Groups as required.
This secretariat would hot replace or supplant the WGM; it would handle the or-
gunizationul und managerial functions that currently fall fo a single KP Participant,

3. A multi-donor trust fund for timely and appropriate follow-up assistance in helping
participants o meet KP minimum standards.
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4 « CUTTING AND POLISHING CENTRES

The Kimberley Process hus repeutedly ignored cdlls for the inclusion of oversight on
the cutting und polishing industry in KPCS minimum standards. This sector remdains
vulneruble to, und a convehient laundry for rough diamonds that have evaded KPCS
scrutiny. The volume of illicit goods is growing: 100% of Venhezueld’s production; conflict
diumonds from Coéte d’Ivoire; a large volume of Zimbubwe diamonds moving through
Mozumbigyue, plus un unknown volume of smuggled and stolen goods from other
countries. Mdjor seizures of lllicit diumonds in Indiu, Dubui und elsewhere in recent
months may be the tip of un icebery.

Recommendations

1. Onhce u drop hus fallen intfo a bucket of water, it is indistinguishable from the rest.
It is essential, therefore, that companies that cut and polish diamonds document
their sources, and that their records be made subjected to independent audit as an
integral part of KPCS minimum standards.

2. The WDC should commission an independent evaluation of its system of warranties,
fo determine how it could improve the performance of industry actors in meeting
KPCS challenges.

5 « TRANSPARENCY

Originuny, public transpurency wus u key focus of the Kimberley Process. An eurly
druft of the core document stuted in its preumble,

Acknowledying that an international certification scheme for rough diamonds
will only be credible if supported by dppropriate drrangements to ensure trans-
pdrency and accouhntability with respect to its implementdtion.. .?

Under the heudiny ‘cooperation und transpurency’, however, the finaul KP core docu-
ment lists seven provisions, dedling only with the exchange of information umony pur-
ticipunts. There is o discussion of public transpurency. The KP’s most hotuble fuiling in
this ureu is the fuct that reports of review visits ure kept confidential.®

The explundtion is that governments would not open themselves to full peer scrutiny
if blemishes were to be made public. Most “blemishes’” are, however, self-evident to
inside observers, und ure hardly u public secret. By hiding the reviews und their recom-
mendations, und by fuiling to follow up on the recommendutions, the KP effectively
removes u tool that might improve matters without any effort on its part: publicity.
Confidentidlity, of course, ulso obscures the KP’s lack of follow-up on its owh recom-
mendautions, und it prevents concerned citizens from knowinyg ubout, and culling for
change in their government’s implementation of its KP obligations.

2 Kimberley Process Working Document nr 3/2001, 21 August 2001

3 In some cuses u summary is pluced oh the KP’s public website.
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Adaptation and Change
A credible, franspurent and account-

In eUrly KP negOﬁQﬂOhS, statisticul duta waus re- Oble Klmbeﬂey PrOCeSS |S essen.hul TO

gurded by some governments us information that : R
could not be shared, either interndlly amony KP the fu’rurg OT (()jur IhdLIJs’rryhuné:I Thos(ej
purticipunts, or externdlly. Some countries cited economies und people who aepen

commercial sensitivity us o reason. Russia freated upon it.

diumond production duta us u state secret, und ) . L

suid thut it would not yo ulony with u certificution — Elf izhakotf, WDC Chairman, 2006 KP
system thut would open this secret to others.4 Plenary Meefing, Botswund

By 2003, however, much of the sensitivity on statis-

tics had diminished, und in 2004 even Russia had

aygreed to submit quarterly frade data and semi-annual production data, The KP Stutis-
tics website is foduy the best source of datu on rough diumond production und trude,
and is un essentidl tool in tracking unomualies in the system.

For severdl of its early yeurs, however, the KPCS stutistics website wus accessible to pur-
ficipunts only. There waus very strong resistance to making any of the data public.® Nev-
ertheless, in the pust two yeurs greuter — dlthough not complete — stutisticul openness
has been uchieved, without any apparent ill effect. The mujor udvantage appedrs to
be un end to churyes that the Kimberley Process wus hiding something by refusing to
Mmake its statistics public.

A move towurds greuter franspurency cun be seen in other globul governunce inifiu-
tives us well. For yeurs, Nike wus so secretive thut it refused to publish even the locution
of its source fuctories on the yrounds of commerciul confidentidlity und competitive-
ness. Thut chunyged, dlony with muny other pructises the compuny had expluined on
the busis of commerciul confidentidlity. As u result, Nike's reputution, its public cred-
ibility — and presumubly its commercidl position -- improved.

Problems

Virtudlly everything ubout the Kimberley Process uside from statistics remuains secretive.
The commMmuniyués ut the end of ifs semi-annual Meetings dre uninformative; the an-
nuul reports of purticiputing yovernments ure not published, und the reports of review
visits are posted on the members-only website.

In 2007, the Europeun Commission Chuired the Kimberley Process. It stated s its pri-
mary objectives, ‘better monitoring of KP rules, stronger internul controls in purticiput-
ing countries und increased fransparency.’® Little, however, changed.

Argudbly the lack of KP tfransparency on some issues, hotably Venhezuela und Zimbu-
bwe, hus been disustrous for its public relations, und for the imuye of un industry that
the KP wus designed, in purt, to protect.

4 http://dlib.eustview.com/browse/doc/1906228?enc=zhc

5 ‘Commercidl sensitivity” was the common refrain, but there is hothing in the KP statistics that is commercidlly sensitive.
Another issue wus the possibility that KP statistics might differ from those of u country’s customs agency or trude ministry
where different customs codes or fime periods might be used. This, it wus said, might leud to public confusion.

6 http://www.europu-eu-un.org/documents/en/070125_EU.pdf
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The problem of Kimberley Process confidentidlity wus raised in December 2009 by Mar-
tin Rupaport, a major player in the diumond industry and one of the architects of the
Kimberley Process. Angered by the confidentidlity of the KP Review Report on Zimbu-
bwe and the KP’s subseyuent inaction, he took issue with the World Diamond Council:

‘It is entirely unacceptuble for the WDC to cover up humun rights violdations in
the diumond sector by withholding detuiled information ubout severe humun
rights violations in Marange. The WDC hus hot communicuted to the diumond
frade the fuct that Marunge blood diumonds huve been issued KP certificutes
und leydlly exported to the cutting centers... The WDC hus hot ohly fdiled to
stop the flow of these blood diumonds, it hus dlso fuiled to communicute the
existence of 'KP upproved legul’ blood diumonds. | um shocked und sickened
by the fuct that the WDC hus hot made public or notified the diamond trade
ubout the contents of the ‘Review Mission to Zimbabwe — 30 June to 4 July,
2009’ even though the WDC puarticipated in the mission...

Cleurly, g red line hus been crossed und | believe the WDC hus lost its mordl
compuss... The WDC must decide if its primary loyalty is to the KP, the diamond
industry, or the principles of human decency. The WDC cunnot continue 1o
use KP confidentidlity ds an excuse to cover up severe human rights violations.
Fdilure to disclose such humun rights violations does not protect the trade. It
results in higher diamond sules ut the unbedudrdble cost of human lives, murder,
rape und slavery.’”

The issue of confidentidlity does hot stop there. Each year the Chuir of the Kimberley
Process circulutes u druft resolution about the KPCS to be presented at the UN Gen-
erdl Assembly for udoption. In 2009, Venezuelu insisted that dll reference to Venhezu-
elu be dropped. Chinu insisted that all reference to human rights be dropped. And
Zimbubwe insisted that dll reference to Zimbubwe be dropped. Ah unodyne UNGA
resolution wus pussed, therefore, without u single reference to the issues that had most
cohsumed the Kimberley Process over the previous two yeaurs.?

Greuter openness in the Kimberley Process might be uncomfortuble becuuse it would
be eusier for the mediy, civil society und others to hold it more uccountdble for fimely
follow-up on reviews, and for uction on issues of serious hon-compliance. But dll of
these stories find their way info the mediu aunyway. Gredter transparency would help
to make the KPCS the regulatory body it dims to be, and the onhe the industry and Afri-
cuhn producer countries so budly require.

Recommendation

All KP Annual Reports and all reports of KP Reviews should, as a matter of course,
be placed on the open KP website, along with details of follow-up action. A
tfransparency working group should be established to develop criteria on ex-
ceptions to the rule, and to deal with special requests for confidentiality.

7 Letter, Martin Rupaport to Eli Izhakoff, President of the World Diumond Council, Dec. 2, 2009

8 Echoiny the gyrowiny dissidence from civil society und some industry players, severdl governments, including Switzerlund,
Sweden, Cunudu und the United Stutes challenged the official KP version of events in the UNGA debute; see http://
cu.reuters.com/urticle/topNews/idCATRESBA3OI20091211
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6 * HUMAN RIGHTS

We believe in and will respect the
fundumentul humaun rights und the

H umaun rights ubuses committed by the Zimbu- dignity of the individudl, according to
bwe authorities in the course of estaublishing the United Nations Universal Declara-
control over the Marange diumond fields have tion of Humun Rights.

brought the issue of humun rights to the forefront

once uguin. This is not u hew topic for the KPCS; — Council for Responsible Jewellery

the core document specifically mentions human
rights in the second item of its preumble:

'‘RECOGNISING the devustating impuct of coh-

flicts fuelled by the tfrade in conflict diumonhds on

the pedace, safety and security of people in affected countries and the systematic and
gross human rights violations that have been perpetrated in such conflicts...”

There were at leust four importunt drivers motivating stakeholders in support of the
Kimberley Process in its eurly days:

e Concern ubout state sovereignty being undermined by rebel movements using diu-
monds to finunce their rebellions;

e Concern ubout the neygutive impuct on reygionul peuce und security cuused by
diumond-finunced conflict;

e Concern ubout the uppdlling human rights abuses committed in the course of these
conflicts;

e Concern ubout the repututional und profitability threut posed by these conflicts to
non-conflict diumonds.

While some stukeholders muy have thrown their support behind the KP for only one of
these reusons, dll have been present from the beyinning, und dll are un inextricuble
purt of the KP’s raison d’éfre.

The KPCS core document is a contract that embodies the will and uspirations of three
sets of stukeholders: governments, industry and civil society. A confract must be inter-
preted in light of its purpose. If human rights were not puart of the KP’s implicit mandute,
they would not have been discussed in the 2009 Review Mission to Zimbubwe in 2009,
nhor would the Joint Work Plan have included culls for the demilitarization of the diu-
mond fields.

To argue for u minimalist inferpretation of what a conflict diumond is und to durgue
that the KP hus hothing to do with human rights, ignores the Kimberley Process brand.
A brand is an organization’s promise. Semantics aside, the Kimberley Process make o
promise to consumers that the diumonds it certifies are not linked to human harm,

As evidence grows of how diumonds ure in fuct linked to stute-sponsored human rights
ubuse, the Kimberley Process brand is being dragyged through the mud, once uguin
endungering those communities, countries und compunies thut depend on diumonds
for their wellbeiny. Some compunies dre how overtly uttacking und undermining the
KPCS brund in order to distinguish their own ethical products, products that are backed
by more credible oversight systems than the KPCS.
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Recommendation

The Kimberley Process heeds u cleur, unequivocul und forward-looking upprouch to
humaun rights, one that gives full und cleur meduning to its core mundute, building con-
fidence umony stukeholders und consumers that the Kimberley Process stunds unum-
biguously for cleun diamonds.

Proposed wording to be udded to the Kimberley Process core document:

The Kimberley Process promotes respect for human rights as described in the
Universal Declaration of Human Rights, and it requires their effective recognition
and observance, as part of KPCS minimum standards, in the diamond industries
of participating countries, and among the peoples, institutions and territories
under their jurisdiction.

7 * COST IMPLICATIONS

Amujor conhcerh at the outset of KP heyotiations wus the potential cost implicu-
tions of u globul regulatory system. It waus ussumed that the industry would have
to bedr most of the cost, dlthough ds it turned out, most of the finuncial burden has
fdllen on governments. In almost dll countries, government has taken on most if not dll
of the cost of implementing the KPCS. The industry creuted the World Diumond Coun-
cil to represent its interests in the Kimberley Process, and in some countries d low-cost
chdin of warranty system has been developed. Industry has pdarticipated in review
visits und hus contributed to the costs of speciul undertukings such us the 2006 review
of Ghanuiun diumond exports. All things considered, however, the cost of the KPCS to
industry has been smuaill.

Civil Society orgunizations have puarticiputed in dll working groups, plenaries und in-
tersessionul Meetings, and have participated in Most review visits and missions. Civil
society orgunizations have dlso undertuken d lurge humber of independent reviews,
studies und publicutions und have, urguubly, borne u disproportionute cost of purtici-
pution —und in holding the Kimberley Process uccountuble to its mandute,

This is hot to sugyest that the cost implications of any change be borhe by industry
dlohe. Some governments have expressed a wilihngness to muke contributions to a
more effective KPCS, und civil society will undoubtedly do its share.,

Most of the reforms sugygested in this puper uctual-
ly have no cost implicutions. Gredter transparency,
chanyges in the decision-muking process, cleurer

rules on purticipation, human rights and the inclu-
sion of cutting und polishing centres in KP minimum
standurds involve virtudlly ho cost ut dill,

The major cost implications lie in the adoption of
un independent, third purty monitoring system,
and the establishment of a smuall secretariat to

The cost of UN Peucekeeping op-
erations between 2009 und 2010 in
three countries dfflicted by conflict
diumonds - DRC, Cbéte d’lvoire und
Liberiu - is over $2 billion.
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maunuage that function, und the reyuired follow-up ds un ongoing service to the Chuair
of the duy. The Monitoring Working Group would continue to set the ugendu aund the
policy framework, und other working groups would remauin unchunged.

The cost of running such a system might look something like this:

Item Cost*

20 Reviews & Follow-Up Missions Per Annum $1,500,000
(Cost Per Review: Travel & Accom. for 3 members per visit @
$10,000 = $30,000 + Professionul Fees @$15,000 = $45,000
$30,000 + $45,000 = $75,000)

Secreturiut Costs (suluries, rent, utilities etc) @ 50% 750,000

Totul Cost per Annum $2,250,000

* Note: These ure hominal figures. Actudls could be lower, depending on the locution
and time required for euch review.

Costs of this magnitude would be smdall in compdarison, for example, to running the EITI
secretariat, Given the scourge that the Kimberley Process uims to end — decisively und
conclusively — costs of this nature would be finy in comparison with, say, the amount
of money being contributed to the anti-Land Mine effort, which totaled $628 million in
2008 und un estimuted $4.2 billion since 1992,

The cost of UN Peucekeepinyg operations between 2009 und 2010 in three countries
ufflicted by conflict diumonds — DRC, Cote d’Ivoire und Liberia —is over $2 billion.

For unyone in or connected to the diumond industry to decry the possibility of hav-
ing to spend u small amount of mMoney onh a formal Mechanism that could make the
KPCS more effective mukes no sense whatsoever. If u secretariat were to cost double
the humbers here, und if the cost were to be borne by the industry dlone, it would
represent less than 0.007% of yglobul annual diamond sales, less than $7.00 on every
thousund-dollar diamond ring.

This is a small umount und one that ho consumer would object to if it led to u cerfificu-
tion system thut governments, the industry und civil society could point to with pride
and suy, ‘It works.”
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